The traditional law of armed conflict was carefully designed to align the incentives of parties engaged in a symmetric type of warfare. But asymmetric warfare against non-state actors is fundamentally different, and therefore requires a distinct set of substantive norms as well as different modalities of enforcement. The law of asymmetric warfare must eschew the traditional distinction between jus ad bellum and jus in bello, and instead demand that the powerful actor acknowledge its normative and institutional obligations toward civilians exposed to its military might. The discretion it has under the law, inter alia, to prevent excessive harm to civilians and to decide which precautions to take before an attack must be subjected to a reliable system of scrutiny which the essay outlines.
I. Introduction: The Logic of Asymmetric Warfare
In his writings on the laws of war, Michael Reisman has devoted much attention to the challenges of asymmetric warfare characterized by the demise of the "dynamic of recipr ocity and retaliation, "
1 especially when regular armies fi ght non-state actors that are "neither benefi ciaries of nor hostages to the territorial system. "
2 Indeed, asymmetric warfare shakes the very foundations of the traditional law of war, both ad bellum and in bello. Th e weaker parties, certainly the non-state actors, exploit and, hence, challenge two basic assumptions that have grounded jus in bello since its inception: that it is possible to compartmentalize the battlefi eld and isolate with suffi cient clarity military from civilian targets and that there are clear objectives to any military campaign, such as gaining control over territory. Th ese two assumptions gave rise to the premise that a military confl ict could be compatible with humanitarian ideals, that war would be about inducing concessions from the defeated party by degrading its military capabilities, weakening and disabling its fi ghters without necessarily killing them.
3 Neither of these assumptions typically holds in asymmetric warfare, when regular armies fi ght irregulars. First, in the asymmetric context there are very few purely military targets. Th is dramatically limits the ability of a regular army to identify arenas where it can legitimately exercise its power. In fact, as the invasion into Iraq in 2003 demonstrated, a relatively weaker army will try to reduce the availability of such arenas by reverting to guerrilla tactics. 4 Moreover, it has become increasingly unclear what can be considered a military gain, especially since control over enemy resources and territory often proves to be a liability rather than an asset. With no tangible military objectives, commanders are often tempted to simply capture or kill as many of their opponents as possible or to intimidate their opponents' non-combatant constituency.
While not a new phenomenon, asymmetric warfare began to proliferate at the end of the Cold War. What Eric Hobsbawm called "the democratization or privatization of the means of destruction" 5 provided novel opportunities for non-state actors to challenge not only their own governments but also the strongest of powers. Although these opportunities did not produce equality in arms-on the contrary, governments continued to develop more sophisticated and remotely controlled means of their own-the weapons employed by non-state actors pose a real threat to governmental interests and routing irregular combatants entails a prohibitive toll in non-combatants. Th e availability of low-cost eff ective weaponry and means of communications has empowered insurgents and at the same time prompted state leaders to resolve confl icts by using overwhelming, and at times excessive, force. Th e outcome has been carnage and instability.
Finding new modalities to regulate this type of asymmetric warfare became a priority because the traditional ones had ceased to be of eff ect. Symmetric wars are selfregulated based on the threat of tit-for-tat. But as Reisman has noted, 6 in asymmetric warfare, the dynamic of reciprocity and retaliation is lacking. Th e most immediate endeavor was directed at developing new enforcement mechanisms, mainly through international criminal tribunals. 7 In retrospect, however, we must realize that not only the modalities of enforcement have changed; the law itself has changed. Perhaps due to the resort to third parties as the new enforcers of the law, perhaps due to the diff erent conceptions of what is just in asymmetric warfare, the substance of the law on asymmetric warfare is fundamentally diff erent than the law applicable to the typical duel between regular armies.
Th is essay asserts that it is time to recognize that asymmetric warfare is a distinct phenomenon that is, and should be, subject to a distinct set of substantive norms and not only to diff erent modalities of enforcement. Conscious of Toni Pfanner's provocative challenge-"If wars between States are on the way out, perhaps the norms of international law that were devised for them are becoming obsolete as well"
8 -this essay argues that it is in fact already possible to discern new norms for asymmetric warfare, both internal and international. It is further suggested that once we grasp that asymmetric warfare is a very diff erent beast, we will be able to explore the potential for improving the protection of non-combatants by treating the law on asymmetric warfare as distinct from the law applied in traditional symmetric confl icts. Part II below begins by noting the changing norms of war and explaining this evolution as a response to the challenge of asymmetric warfare. Part III then explores potential areas in which the law on asymmetric warfare can and should further depart from traditional symmetric warfare law. Part IV concludes with a call to recognize asymmetric warfare as a distinct type of confl ict that should be free of the confi nes of a law that was designed to address the traditional wars of past. Humanity would be better served were this type of warfare to have its own carefully tailored set of norms.
II. Asymmetric Warfare and the Shift from Rules to Standards
Until not very long ago, the regulation of warfare by international law was conveniently organized through several sets of dichotomies. Th e right to use force-jus ad bellum-was determined by the presence or absence of an actual armed attack, and once under attack, the victim was entitled to pursue its enemy until the latter's submission; military confl ict was defi ned as either international or internal, with the latter entailing only minimal restriction of the sovereign's exercise of power. Th e regulation of hostilities in international armed confl icts-traditional jus in bello-was founded on the dichotomous distinction between combatants (and military targets) and non-combatants (and non-military targets). A sharp distinction was also made between the obligations of parties to the confl ict and those of neutral third parties. Occupation was clearly distinct from invasion, with narrowly defi ned rights and obligations for the invading army for each of the stages of war. Most prominent of all, however, was the sharp distinction between jus ad bellum and jus in bello: the aggressor, including the aggressive occupant, enjoyed the same privileges during combat as the victim.
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With time, many of these dichotomies have evolved into continua shaped by overlapping sets of norms. In the context of jus ad bellum, several new exceptions to the prohibition on the use of force have been recognized in response to new types of challenges: forceful means to respond to or stop imminent attacks, 10 protracted and low-level attacks by non-state actors, 11 or humanitarian tragedies, 12 and even, at times, to prevent the development of WMD.
13 Th e response of the victim of an act of aggression has come to be regarded, at least by some, as subject to the requirement of proportionality of that response throughout the confl ict.
14 Th e distinction between international and internal armed confl icts has been signifi cantly muted by the recognition of the relevancy of both humanitarian and human rights obligations in both types of confl icts. Guerrilla tactics that exploited the law's distinctions between combatants and non-combatants and between military and non-military targets made it necessary to transform these distinctions into elaborate continua. Th e obligation to ensure compliance with the laws of war has been recognized as applicable erga omnes and therefore obliges neutral states to be vigilant and even take action when they are violated. In the context of the law of occupation, it has been generally accepted that while the occupant has relatively broad discretion regarding the amendment of domestic legislation, it is still required to abide by human rights norms.
Th ere are several explanations for this move from rules to standards. One explanation focuses on the institutional perspective, namely, the shift of the decisionmaking power from the executive branches to the courts. As Amichai Cohen has noted, whereas in the past, international lawmaking was the province of executives and generals, who preferred bright line rules and were able to fashion them ex ante, in recent years, the task of adapting the laws of war to contemporary needs has been delegated to courts, which prefer vague standards that broaden their discretion and allow them to pass judgment ex post. 15 Another explanation is of a political and cultural nature, highlighting the "transformation of the Hague/Geneva rule system into a modern vocabulary of political legitimacy. "
16 Indeed, the breakdown of the dynamic of reciprocity and retaliation has emerged as an invitation to not only courts but also to other third parties, including diverse commissions of inquiry, to take part in the process of monitoring the fi ghting and criticize-using the rhetoric of law-what they deem as excess.
But the turn to standards became necessary not only because of increased reliance on third parties as monitors. In asymmetric warfare, bright line rules have lost much of their utility. Rules had off ered regular armies engaged in symmetric confl icts means to ensure reciprocal compliance with the law. Th e prohibition on, for example, "[t]he attack or bombardment, by whatever means, of towns, villages, dwellings, or buildings which are undefended" 17 or on making "improper use of … the military insignia and uniform of the enemy"
18 enabled the adversaries to communicate and monitor one another's extent of compliance with the law and to avoid misunderstandings that could escalate into an endless cycle of reprisals. Even when standards were used to enhance protection of non-combatants, they were set suffi ciently high to discern violations. Accordingly, the standard for illegal collateral harm to non-combatants was set at the "excessive" rather than "disproportionate" level.
19 Although bright-line rules or relatively narrow standards entailed, as they must, under-inclusive protection for non-combatants in certain contexts (for example, civilians in defended buildings), they did represent the optimal framework in the circumstances. Th e advent of asymmetric warfare, where the logic of dyadic reciprocity is absent and asymmetry incentivizes both sides to circumvent the clear norms, has rendered narrow tests of this type ineff ective for protecting non-combatants.
Why have the governments and army generals yielded to third parties the power to redefi ne the law and determine its proper application? Did they simply succumb to the growing apprehensions of a better-informed and relatively safe civil society? My answer would be that with the rise of asymmetric warfare in the post-Cold War era, the delegation of authority to courts was not only a response to the sense of urgency expressed by civil society, but also served the interests of the governments of the more powerful states. Th ese governments were concerned with the destabilizing eff ects of internal asymmetric warfare, which tends to burden neighboring and other countries with massive infl ows of refugees or create areas of lawlessness that provide safe-havens for terrorists. Th ese powerful governments were primarily preoccupied with internal confl icts in the developing world and in neighboring countries where the democratization of the means of destruction produced inter-ethnic confl icts that had been suppressed during the Cold War era. Th e tragedy in Yugoslavia was not only a humanitarian crisis but also a burden on neighboring countries that were swarmed by refugees.
Th e criminalization and judicialization of jus in bello obligations in the post-Cold War era was thus mainly a refl ection of the growing concern over internal armed confl icts and their internal as well as external consequences. To restrain domestic actors, neighboring states and powerful governments had to set up tribunals and authorize them to both reshape the law and apply it. Th e reliance on tribunals resolved two problems. First, the tribunals made new law to regulate internal warfare, thereby overcoming the problem that emerged during the negotiations on the Additional Protocols, when many developing world governments were reluctant to voluntarily commit to new constraints in this area. Second, judicialization proved to be the most eff ective means of enforcing compliance in internal armed confl icts. In fact, the creation of new rules to regulate internal confl icts was accomplished quite eff ectively during an astonishingly short amount of time. 20 Th is process was led by the ICTY judiciary, as "the key transitional stage [which, inter alia] changed the defi nition of armed confl ict in a way that lowered the threshold for applying laws that govern international confl icts and … enhanced the regime governing civil wars. "
21 Th e lacunae in the traditional law applicable to internal armed confl ict were quickly fi lled by drawing from the law applicable to international armed confl icts and, no less importantly, by recognizing the parallel applicability of human rights law.
22 Moreover, by the mid-1990s, human rights bodies (such as the European Court of Human Rights 23 and the Inter-American Court on Human Rights
24
) had become prominent actors taking part in the elaboration and application of the new law. In a relatively short period of time, then, the law on internal warfare has become even more protective of individuals than the law on international warfare. Th is would come as no surprise to students of Michael Reisman, who has noted the authorship of state elites in the process of international lawmaking in general and in the area of the laws of war in particular. But what about the regulation of asymmetric transnational armed confl icts, conducted by one foreign government in another's territory against non-state actors? What was registered in this sphere is the opposite eff ort: powerful governments have sought to relieve themselves of even the most basic constraints of the laws of war embodied in Common Article 3 of the Geneva Convention. "Th e war on terror" was regarded by its authors as a unique type of war, one that allowed them to use force in any part of the world, but without any legal constraints, because the enemy consisted of "international outlaws" or "unlawful combatants. "
26 Human rights law was not applicable to areas not subject to those states' jurisdiction, and UN-mandated operations were in any event deemed to be insulated from the human rights constraints applicable to some of the participating states because the UN was not bound by the relevant treaty obligations. Th us, at the same time that asymmetric internal confl icts have come to be densely regulated and sustained by relatively eff ective means of enforcement, asymmetric transnational armed confl icts suff ered from under-regulation. Th e juxtaposition of the two sets of confl icts and the laws that govern them reveals signifi cant gaps in the protection of non-combatants in transnational armed confl icts.
Th e g aps in civilian protection are sustained by the two remaining dichotomies in the law on international armed confl ict that inform also the law on transnational armed confl ict: the distinction between jus ad bellum and jus in bello and the separation of the law on the conduct of hostilities from the law on occupation. Th ese two distinctions succeed in insulating regular armies engaged in transnational confl icts from the norms otherwise applicable international or internal confl icts, and expose civilians to insuffi ciently regulated risks. Fortunately, the defi ciencies in non-combatant protection have already attracted attention and, for reasons explained below, are more likely to be addressed sooner rather than later, at which point, the move to standards will be completed.
III. Bridging the Gaps in Civilian Protection in the Law on Asymmetric Transnational Armed Confl icts
Th e focus of this inquiry is asymmetric transnational armed confl icts. Such confl icts are characterized by regular armies fi ghting in foreign lands against non-state actors or state actors that employ the modus operandi of non-state actors, which includes combatants resorting-directly or indirectly-to guerilla tactics and terrorism. In contrast to asymmetric internal confl icts, in asymmetric transnational confl icts, the powerful foreign army can rely on two legal doctrines to avoid or limit its responsibility toward non-combatants. Th e aim of this Part is to show the untenability of such gaps in responsibility and point out possible ways to fi ll them.
tacit communications between the eff ective elites of territorial communities about the practices which ought to be reciprocated among themselves. "). 
A. Jus Ad Bellum Considerations Informing the Analysis of "Proportional" Warfare
In a system in which warfare is monitored and regulated by the judiciary, the dichotomous distinction between jus ad bellum and jus in bello has outlived much of its usefulness for those concerned with the protection of non-combatants. 27 While the dichotomy continues to make sense in symmetric international confl icts constrained by reciprocity, in asymmetric transnational confl icts, its consequences are counterproductive for non-combatants, and unnecessarily permissive for the powerful state army. In fact, as I will argue below, the detachment of jus ad bellum from jus in bello considerations shields a crucial element in the proportionality analysis from review, because the assessment of whether the damage to non-combatants was excessive or not does not query whether the fi ghting was at all necessary. Th is Part questions the logic of the dichotomy by observing, explaining, and justifying the growing weight of ad bellum considerations in assessing compliance with in bello obligations in the context of asymmetric transnational warfare against non-state actors.
Jus in bello proportionality analysis can take into account not only the jus ad bellum question of who is to blame for the commencement of hostilities. It can similarly factor in the decision of the parties to the confl ict to pursue unrelated goals during battle or prolong the military confrontation instead of negotiating its end. Whereas under traditional jus in bello, each party is entitled to pursue its adversary until the latter's total defeat, it is increasingly becoming relevant-at least in political discourse-to inquire into the extent to which the continuation of the fi ghting is in fact necessary.
28 Was it legitimate for the coalition forces during the 1991 campaign to rout the Iraqi army, conquer Iraq, and replace the regime after the repulsion of its forces from Kuwait? Was it legitimate to pursue the Hamas leadership in Gaza in 2008 after it had signaled its willingness to negotiate ceasefi re with Israel? Under this analysis, the party who had either no legitimate reason to resort to force or no good reason to pursue it further would be more limited in justifying its exercise of military measures. A major change would ensue were these propositions to become part of the law: the traditional in bello proportionality analysis never required the attacker to explain the necessity of attaining the military objective by military means; it was a given that military action was a legitimate method to attain the military objective sought by the army; the proportionality assessment was focused on the means, not the ends.
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It is no small thing to advocate bridging the gap between the two areas of the law. Th ere are compelling moral and pragmatic reasons to maintain the "total separation" 30 between jus ad bellum and jus in bello. But these reasons lose force in the context of asymmetric warfare. Th e need to look beyond strict jus in bello law was not lost on diff erent observers and actors, who confl ated these distinct fi elds by injecting jus ad bellum considerations into their assessment of the legality of certain uses of force. Indeed, even adherents of maintaining the ad bellum and in bello separation concede that in public opinion "[f ]or better or worse, confl icts continue to be viewed in terms of 'good' and 'evil. ' … [T]he reality is that such diff erences, real or perceived, matter. "
31 Judith Gardam was the fi rst to observe that during the Gulf War of 1991 both the coalition forces and the international community took into consideration the illegality of the Iraqi invasion of Kuwait when assessing the proportionality of the measures taken by the coalition forces. According to Gardam, "In the assessment of proportionality, civilians, and to a lesser extent combatants, of the aggressor state were accorded less weight in the balancing process than combatants of the 'just side. ' [W]e believe that Israel has the right to defend itself against [the Hamas] rocket attacks and we understand also that Israel needs to do all that it can to make sure that the impact of its exercise of right of self defense against rockets is as minimal and no aff ect on the civilian population.
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A responsible legal adviser, noticing this trend, must conclude that the justness of one's cause, as it is perceived by others, infl uences the assessment of others as to the proportionality of one's military actions. Such an observation is bound to shape the evolution of international practice and, hence, also the law. Th is is the insight that feeds Michael Reisman's theory of the incident as a decisional unit in international law, 35 which gives great weight to the task of observing the responses to the incident. By observing reactions to incidents where various actors assert rights and obligations under international law, it is possible, according to Reisman, to "mak[e] inferences about the normative expectations of those who are politically eff ective in the world community. "
36 Th is may be an exercise in politics rather than black-letter law, but "[i]t is no disservice to law to acknowledge that prescriptions about what one ought to do are, alas, only one factor in deciding what one will do. Naturally, the weight accorded prescriptive norms will vary with the factual context, the identity of the actors, and the eff ectiveness of the legal system enforcing the norms. " 37 Accordingly, a responsible legal adviser must conclude from the reactions to the 1991 Gulf War, Kosovo in 1999, and the warfare in Lebanon and Gaza that the more "just" you are (or continue to be) regarded in jus ad bellum terms, the broader your discretion in determining the proportionality of your military actions. Such an observation is bound to shape the evolution of international law. It is my claim, however, that these reactions also refl ect sound policy considerations.
Most contemporary scholars balk at such a suggestion. 38 Th ere are two main strands to their fi rm opposition to linking the two bodies of law. First is the argument from dyadic reciprocity: to ensure compliance with jus in bello, both sides must enjoy its equal protection. Th e aggressor will have no incentive to comply with the law if the defender is released from the law's constraints. And because each side tends to view itself as just, unless jus in bello is insulated from ad bellum considerations, the two camps will immediately sink to ruthless brutality.
39 Th is argument is convincing, even morally compelling, 40 when conditi ons for reciprocity obtain. But the dyadic reciprocity rationale does not hold in asymmetric warfare. Th e asymmetric relations in fact incentivize both sides to abandon reciprocal considerations: the non-state actor resorts to terrorism, whereas the stronger regular army is tempted to infl ict excessive harm upon non-combatants, to confl ate military objectives with killing combatants, and to treat captured combatants as outlaws.
Fortunately, instead of through dyadic reciprocity, compliance with the law in asymmetric warfare can be sustained through the growing involvement of third parties in such confl icts with their novel review mechanisms. Th eir involvement shifts the incentive structure from the traditional dyadic dynamic of reciprocity to a much broader dynamic. Th e parties to the combat must take the reactions of those third parties into account as the fi ghting is played out not only bilaterally but also concurrently in the global arena. Toleration or condemnation from key international actors-including public and private actors and observers and foreign and international courts and commissions of inquiry-often proves to be an eff ective incentive for at least the state party in the confl ict and possibly also the irregular forces. Th e state party will not resort to barbaric tactics regardless what the enemy does if it has incentive to maintain its good reputation and legitimacy globally or to avoid personal criminal sanctions against its offi cials. Even if during the confl ict it is deemed the aggressor, the powerful state party can be expected to seek to preserve or gain a reputation for compliance with the laws of warfare. As George Downs and Michael Jones have pointed out, states have multiple reputations and may use high reputation in one area to compensate for their low reputation in another area.
41 Reputation is also a matter of degree, not a binary quality. Since third-party observers often address both ad bellum and in bello considerations, the permeation of ad bellum considerations into the jus in bello proportionality analysis could create a rather sophisticated and eff ective constraint on the stronger regular army. What the traditional law takes for granted-that in bello, all military goals are equally and always legitimate-can now be questioned by the new emerging assessors and indirect enforcers of the law.
Th e second argument rejecting the proposed linking of in and ad bellum takes a moral standpoint. Th e standard argument sets out from the assumption that the detachment of jus in bello from ad bellum considerations is moral because of the equal protection jus in bello accords to combatants and non-combatants regardless of their affi liation. Michael Walzer calls it "the moral equality of soldiers" who have "an equal right to kill. "
42 Unequal application of the law is problematic because it strips combat- ants and non-combatants belonging to the aggressive side of protection, despite their lack of responsibility for their leaders' aggression.
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Th ere are two moral objections to this argument for jus in bello equality, which also support the injection of ad bellum considerations into in bello analysis. Th e fi rst objection simply refuses to accord equal moral weight to the pursuit of unjust aggression.
44 Th e second m oral objection challenges the depiction of jus in bello as evenly balanced. Th e focus on the law's impartiality between the diff erent combatants is misleading when one takes into account the disparity in arms between the strong and the weak adversaries. In asymmetric warfare, the two adversaries are actually treated diff erently by the law's apparent impartiality. Th e laws of war are inherently biased in favor of the stronger armies that can translate their relative economic power into military gain. Th e weaker party that fi ghts for a just cause must play by the rules that make its defeat inevitable. Th e burden of obeying the law-and even the very burden of insulating jus in bello from ad bellum considerations-rests, therefore, on the shoulders of the weaker side. It is small wonder that the constituency of the weak fi nds the insulated jus in bello morally corrupt. Indeed, weaker communities might be more inclined to subscribe to a law that takes into account also the justness of the cause.
Even those philosophers who objected to moral soundness of the distinction between in bello and ad bellum accepted that the laws of war must maintain the distinction on pragmatic grounds.
45 However, as argued above, this moral concession to practical constraints is not imperative in conditions of asymmetric warfare, where dyadic reciprocity disappears and alternative mechanisms for assessing justness of cause exist. Th e availability of third-party institutions to enforce compliance with the law and identify on which side justice lies releases the moral assessment from the shackles of pragmatic reasoning.
It is crucial to note that the injection of ad bellum considerations into the analysis of jus in bello's vaguer concepts increases rather than diminishes limitations on the use of force by the parties. Th e comprehensive balancing of competing considerations say, for example, in determining excessive harm to civilians or targeting of individuals "for such time as they take a direct part in hostilities" 46 would not provide either side with greater freedom of action or impose greater risks on non-combatants. Quite the contrary: a party would have to convince third parties that its military operations were aimed at legitimate causes in order to justify the military goals it pursued. Th is fuller account of jus in bello proportionality analysis 48 focuses not only on the necessity of the collateral harm to non-combatants but also on the legitimacy of the pursuit of the military goals. Th is is not to suggest that whatever an aggressor does would be tainted as a jus in bello violation and that its population would become fair game for the enemy. Once thrown into combat, combatants belonging to the aggressor would still be entitled to protect themselves and their population from attacks and their defensive military goals would still be regarded as legitimate. Moreover, the party that initially defended itself against aggression might subsequently overreact or reject opportunities to settle the confl ict, at which point, its margin of discretion will become more limited. Obviously, the basic rules of jus in bello need not change: the prohibitions on intentionally killing non-combatants, on denying quarter, and so on must remain insulated from ad bellum considerations.
Several objections to this development of jus in bello can be expected. For example, the reliance on third parties for impartiality and skillfulness in assessing the combatants' actions raises concern, as do the complexity of the combined ad bellum/ in bello assessment and the practical challenge of addressing the military demand for "a single, widely respected grab-bag of rules that are inherent in the idea of military professionalism. "
49 But these are not insurmountable hurdles. Th ird parties are simply the best available means for monitoring compliance with the law in asymmetric transnational armed confl icts, and new modalities, like the increasing use of commissions of inquiry, could improve these means. Regular armies can at least partially internalize the risks of misjudgment (their own or the third parties') by relying on professional legal advice before, during, and after confl icts to compensate for the unavailability of clear rules.
50 Armies also engage some of those external monitors- governments and civil society-in real time through various channels, ranging from news briefi ngs to video clips on YouTube to fi ll in information gaps that they view as detrimental. In this context, the weaker party often has access to the global media. Ultimately, the introduction of ad bellum considerations into the jus in bello analysis would impose constraints on the stronger army in asymmetric transnational armed confl icts that are similar to those borne by governments fi ghting internal confl icts: the restrictions deriving from a comprehensive proportionality analysis of collateral civilian harm would include not only the general analysis of "excessive harm" but also the obligation of the regular army to expose its combatants to some risks to reduce the risks of civilians in the area of operations, or the screening of detainees to identify the combatants among them, and the standard of treatment of those detainees identifi ed as combatants.
B. Beyond Eff ective Control: A More Flexible Test for Responsibility to the Well-Being of Foreign Nationals
Once the invading army has succeeded in occupying foreign territory, it becomes responsible for the welfare of the occupied population. Th e setting of a clear rule that spells out the circumstances in which occupation starts and the occupant's ensuing obligations arise was triggered by the traditional perception of symmetric warfare between two regular armies. Each side was assumed to be capable of providing for the needs of the population in the territory under its control. Only when the one side had been driven out and the enemy had taken eff ective control of the territory would the latter be required to take charge and become responsible for the population in the territory. Th e underlying presupposition was that the invading army would seek to establish eff ective control over the enemy territory and would be able to overcome local resistance with mere police force. Under this premise, the local population would remain protected: either by its own government or by the occupant.
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Th is presupposition has no force in asymmetric transnational confl icts, in which the foreign invader, fearing resistance by irregulars, has no taste for establishing control with "boots on the ground, " while the weak, war-torn indigenous governments are often unable to provide for their citizens even in areas under their nominal control. Th e democratization of the means of destruction renders foreign presence "with boots on the ground" in foreign territory more a liability than an asset for the invader. Th e additional legal obligations imposed by the law on occupation only constitute further reason to avoid taking "eff ective control" over foreign territory. Th us, modern armies have instead developed remotely controlled equipment to obviate the need for establishing direct presence in foreign territory. As a consequence, the neat legal distinction between the stages of hostilities and occupation, as well as "eff ective control" as the key requirement for enhanced obligations of occupants to kick in, leave the indigenous non-combatant population, already exploited by irregular warfare tactics without a designated protector.
Th at international tribunals help to maintain the disjunction between the conduct of hostilities and the stage when the invading army has established eff ective control over the occupied area can provide ammunition to critics of these courts who view them as upholding the interests of the more powerful states. Th e International Court of Justice, in its 2005 judgment in Case Concerning Armed Activities on the Territory of the Congo, 52 raised the bar even higher, going beyond the traditional test of the Hague law in insisting that occupation requires not only the ability to exercise control but also the actual (rather than potential) substitution of the foreign army's authority in place of the ousted government.
53 A similar reluctance was apparent when the European Court of Human Rights interpreted the European Convention on Human Rights as applicable primarily within the state party territory, due to "the ordinary and essentially territorial notion of jurisdiction"; 54 and the Court therefore stipulated that "only in exceptional cases … acts of the Contracting States performed, or producing eff ects, outside their territories can constitute an exercise of jurisdiction by them within the meaning of … the Convention. " 55 In the context of an armed confl ict, such exceptional cases will include situations "when the respondent State, [directly or via proxies,]
56 through the eff ective control of the relevant territory and its inhabitants abroad as a consequence of military occupation or through the consent, invitation or acquiescence of the Government of that territory, exercises all or some of the public powers normally to be exercised by that Government. "
57 Such interpretations relieves strong powers fi ghting non-state actors in transnational armed confl icts but without exercising "public powers normally to be exercised" by governments, of their obligations as occupants under the law of occupation and of human rights obligations toward the occupied population. A better reading of the law would not only keep the threshold of occupation low, but also, and even more importantly, recognize obligations to protect non-combatants (and not only to prevent harm to them) also before establishing eff ective control with boots.
In this context too there are noticeable signs of changing expectations. Th e Israeli disengagement from Gaza in 2005 was predicated on the requirement of "eff ective control" as the basis for occupation. Once Israeli forces were no longer present in Gaza, it would cease to be regarded as occupied, the argument went. But this assertion was contradicted by reactions that continued to regard Israel as responsible for the well-being of Gazans. Again, if we take the reactions to the disengagement from Gaza to be an "incident, " we could come to the conclusion that the eff ective control test may not be conclusive, and Israel, the foreign army, could be regarded as responsible toward the Gazans, the foreign individuals, even though a political boundary separates them.
Th is proposition would entail that for example when an army takes precautions before launching attack, it must also contemplate the consequences of the attack in terms of the civilian population in the area that will be aff ected and make plans in advance for emergency assistance, burial of the dead, and provision of food and shelter. Instead of a test of eff ective control of the landmass, gauged by a suffi cient presence of on-the-ground troops and their ability to establish eff ective administration, the test for enhanced obligations toward the aff ected population could be based on dominance in the combat zone.
Th e Israeli High Court judgment could be viewed as a forerunner of this very principle. Th e Court was reviewing the legality of certain aspects of an on-going intense military operation in Gaza about a year before the disengagement. It described the fi ghting at that time as follows: "[T]he combat activities are on a large scale. Th ey are intended to damage the terror infrastructure in that area … Th e activity taking place there includes battles with armed opponents. Many explosive charges have been directed against the IDF forces, and various weapons are being fi red at them. "
59 And yet despite the fact that this could hardly be described as a situation in which the Israeli army was in "eff ective control" of the area, the Court held:
It is the duty of the military commander to ensure the supply of water in the area subject to military activities. Th is duty is not merely the (negative) duty to prevent damage to water sources and to prevent a disruption of the water supply. Th e duty is also the (positive) duty to supply water if there is a shortage. … Th e army must do everything possible, subject to the state of the fi ghting, to allow the evacuation of local inhabitants that [sic] were wounded in the fi ghting.
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Justice Beinisch made no distinction between invasion and occupation:
[A]ny military operation requires advance preparation in order to deal with the basic requirements of the inhabitants who are in the line of fi re during the fi ghting, or who are likely to be hurt by its consequences and ramifi cations. Th is advance preparation should take into account the humanitarian obligations to the civilian population, the possibility of harm to it, and the serious consequences that should be prevented or at least minimized. Even if it is not possible to foresee every development that may take place during military operations, there is no doubt that the basic needs of the civilian population which at a time of war are in real danger of damage to life, property and basic subsistence, are known and foreseeable. Th erefore, within the framework of the operative planning of a military operation, the army must also take into account that part that guarantees the fulfi llment of the humanitarian obligations to the civilian population, which is caught between the cynical exploitation of terrorists without any inhibitions, and exposure to the activity of a military force operating against the terror infrastructure.
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A more fl exible test of applicability of enhanced obligations toward the non-combatant population can be derived not only from jus in bello but also from the jus post bellum itself. Certainly, the text of the 1907 Hague Regulations endorses the territorial test. Th e Hague test requires that a territory be "actually placed under the authority of the hostile army [and that the occupation] extends only to the territory where such authority has been established and can be exercised. " 62 But the text of the Fourth Geneva Convention of 1949 is more amenable to a fl exible reading because although it enumerates obligations toward enemy civilians who fi nd themselves "in the hands" of a foreign army, 63 it obviously cannot be referring only to actual physical contact. At the very least, an expanded interpretation of being "in the hands" of a foreign army is possible. An army can, for example, expel people from their homes not only by actually placing them on trucks and driving them away but also by instructing them from afar to leave their homes; it would be ridiculous to suggest that Article 49 of that Convention that proscribes deportations of enemy civilians would be inapplicable in such a case. 64 Similarly senseless would be the interpretation that only armies that actually substituted the ousted government in a foreign territory are required to provide food and shelter to persons protected by the Fourth Geneva Convention.
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But even a broader re-reading of the old Hague law on occupation could support a broader interpretation of occupation. At the heart of the traditional law of occupation was not only concern for individuals, but also-perhaps primarily-considerations related to maintaining the bases of power of the respective sovereigns. Radical modifi cation of the status quo in the occupied territory could severely undermine the ability of the ousted government to reclaim its authority, as well as undermine stability in neighboring countries. Th e law of occupation was to a great extent a mutual commitment of sovereigns to maintain the status quo. It was the wartime gap-fi ller for a system that allocated both authority and responsibility among sovereigns, an idea articulated by Max Huber, who was the sole arbitrator in the famous Las Palmas arbitration of 1928. Sovereignty, according to Huber, is not only a right: "Th is right has as corollary a duty: the obligation to protect within the territory the rights of other States, in particular their right to integrity and inviolability in peace and in war, together with the rights which each State may claim for its nationals in foreign territory. "
66 As Reisman has elaborated, the sovereign "has important obligations to other states which are the very basis of its claim to territorial sovereignty. "
67 Th e identifi cation of the occupant was, therefore, also key to identifying the actor responsible for acts and omissions emanating from the occupied territory. At the time, eff ective control was a necessary element for recognizing such responsibility for such responsibility to arise.
Given contemporary technology and weaponry, on the one hand, and the proliferation of weak or failing regimes, on the other, this neat allocation of responsibility based on physical control of territory does not serve global interests, because the author of potential instability (or stability) does not necessarily have actual presence in the territory. Th ere is thus a need to redefi ne the rules of allocating responsibilities. Th e most sensible one would seem to be a rule that interprets authority as "power" (rather than "control" or "jurisdiction"), to be determined based on the consequences of the actual exercise of power in a given territory. A state that exercises its power in a foreign ungoverned or partly governed land will be regarded as bearing at least the basic obligations borne by an occupant.
It is possible to envision a parallel extension in the law on human rights. Th e allocation of responsibilities based on eff ective control has also been founded on physical control either directly or by proxy. But this interpretation, too, derived from a binary conception of the possible bearers of responsibility: either the sovereign or the foreign actor that eff ectively controls the territory. Such a neat allocation is useful for identifying the responsible actor among several, but it makes limited sense when it leaves none responsible.
Acceptance of more relaxed conditions for the applicability of humanitarian and human rights obligations could be understood from the recent authorization given by the United Nations to states acting against pirates based in Somalia. Security Council Resolution 1851 68 authorized land-based operations while "decid[ing] that … States and regional organizations cooperating in the fi ght against piracy and armed robbery at sea off the coast of Somalia … may undertake all necessary measures that are appropriate in Somalia, for the purpose of suppressing acts of piracy and armed robbery at sea … . "
69 Th e Resolution further added that "any measures undertaken pursuant to the authority of this paragraph shall be undertaken consistent with applicable international humanitarian and human rights law. "
70 No doubt, even if actions against pirates were to take place on Somali territory, it is highly unlikely that foreign states would thereby establish eff ective control in the traditional sense. Nevertheless, despite the absence of such control, the Security Council has recognized the potential applicability of both humanitarian and human rights obligations to operations with respect to pirates or Somali citizens.
IV. Conclusion: The Law on Asymmetric Transnational Armed Confl ict as Requiring Distinctive Treatment
Th e writings of Michael Reisman off er many new ways to reread the laws on war.
With the emergence of signifi cant challenges to the regulation of military measures against non-state actors, he has noted, it was only a matter of time until claims to reassess the law would garner attention and even prominence. As Reisman suggests, when discussing the jus ad bello aspect of the confl ict with non-state actors,
A critical factor in the acceptance and incorporation of a new claim into the corpus of international law is whether it serves the common interests of the aggregate of actors. Th us, the responsibility of the international lawyer here is to assess innovative claims carefully for their contribution, in present and projected contexts, to the essential goals of law. When armed confl icts were the business of professional armies detached from population centers and governed by reciprocity, dichotomies made eminent sense. Th ey enabled enemies to communicate their mutual expectations. Binary messages-"yes" or "no" to the disproportionate killing of non-combatants-were feasible and eff ective. But most contemporary confl icts are diff erent. Th e asymmetric conditions require a diff erent type of regulation, one that is closer to the law enforcement model than to the laws of war, because the regulated activity involves non-state parties that challenge the stronger regular army. Th e powerful actor in asymmetric warfare must acknowledge its institutional obligations toward the civilians vulnerable to its military might. Th e discretion it has under the law to prevent "excessive harm" to civilians and to decide which precautions to take before an attack, as well as the discretion it holds with respect to the additional requirements suggested in this essay, require a reliable system of scrutiny that could lower the risk of a détournement de pouvoir. Th ree types of norms exist to restrict this discretion and ensure accountability: remedial norms addressing the consequences of breaching the standards; institutional norms that off er procedural guarantees designed to develop the invading army's capacity to implement the general norm; and a sub-set of absolute rules prohibiting specifi c measures, such as using humans as shield or carrying out reprisals against civilians.
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Th e persistence of binary barriers between the diff erent sets of norms served the interests of the stronger powers to blur their responsibilities beyond their national boundaries. It enabled them to develop the law on internal armed confl ict while maintaining their privileged position unfettered by human rights obligations and other responsibilities toward foreign citizens. But the further development of the law does not lie exclusively in their hands, and it is not beyond hope that third parties such as international and national courts will shape the law to adapt it to the unique challenges of asymmetric transnational armed confl icts. 72 
